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® Introduction

Digital innovation has transformed the ways in which products and services
are produced and sold. These innovations have, in turn, fundamentally altered
the structure of a number of existing markets, particularly via the introduction
of new business models. It is easy to think of sectors, such as transport, which
have been “disrupted” by large digital players.

Another important development is that the introduction of new technologies
has resulted in the creation of a number of new markets. The structure of those
markets can in some circumstances look quite different to traditional markets.
This is especially the case for markets which are now dominated by platforms,
and the development of ecosystems means that consumers are increasingly
accessing multiple products and services from one provider at any given time.
As explained in a recent report published by the European Commission:!

“.. a few ecosystems and large platforms have become the
new gateways through which people use the Internet.
Google is the primary means by which people in the
Western world find information and contents on the
Internet. Facebook/WhatsApp, with 2.6 billion users, is the
primary means by which people connect and communicate
with one another, while Amazon is the primary means

for people to purchase goods on the Internet. Moreover,
some of those platforms are embedded into ecosystems
of services and, increasingly, devices that complement and
integrate with one another. Finally, the influence of these
gateways is not only economic but extends to social and
political issues. For instance, the algorithms used by social
media and video hosting services influence the types of
political news that their users see while the algorithm of
search engines determines the answers people receive to
their questions.”

1Competition Policy for the Digital Era, a report by Jacques Crémert, Yves-Alexandre de Montjoye and
Heike Schweitzer, at page 13. Available online at: https://ec.europa.eu/competition/publications/reports/

kd0419345enn.pdf.
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Against this backdrop, it is unsurprising that some of the largest firms in the
world by market capitalisation are in the digital sector, namely Apple, Amazon,
Microsoft and Alphabet.?

One of the key implications of increased digital innovation is that, in a number
of cases, it has changed the ways in which companies compete. To take an ex-
ample, the increased prevalence of platforms means that certain markets are
dominated by a single company, and it may well be uneconomic to have mul-
tiple platforms offering the same products or services. In those circumstances,
the dynamics of competition are different: competition does not solely focus
on consumer demand, but instead firms compete “for the market” (i.e. to be the
dominant platform). In addition, convincing customers to switch platforms can
be particularly difficult due to network effects: the convenience of using tech-
nology or a service (such as a social networking site) increases with the number
of users that adopt it. Consequently, it is not enough for a new entrant to a
market to offer better quality and/or a lower price than the dominant player;
it also has to convince users to coordinate their migration to its own services.

One of the key questions that arises from the above is: what is the role of
competition law in protecting and promoting the benefits of competition in
this “digital era”? The developments outlined above have posed a number of
difficult questions for competition law enforcers. In short, the challenge is in
determining how established concepts, doctrines and methodologies, which
have been applied for many years in a number of different contexts, should be
adapted to these new business models and market structures to ensure that
competition continues to benefit consumers.

From the perspective of those involved in Digital Rights Litigation, the impor-
tance of these developments is twofold:

a. Itis now increasingly likely that you will encounter issues relating to competition
law in your work, especially as competition enforcement in the digital and tech-
nology sectors continues to grow as a result of a number of recent high-profile
cases, which are explained further below; and

b. There is also an important opportunity for those working in this field to con-
tribute to the ongoing debate around the role of competition law in regulating
digital innovation.

Consequently, the purpose of this Short Guide to Competition Law for Digi-
tal Rights Litigators (the Guide) is to provide individuals working in the digital
rights litigation field with an overview of the main principles of EU competition
law. It has three main objectives.

2 |bid.
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The first objective is to provide an overview of the key principles of EU com-
petition law. As explained further in this Guide, competition law regulates four
types of conduct:

a. Anti-competitive agreements, decisions and concerted practices
b. Abuse of a dominant market position
c. Mergers

d. State aid

However, those working in the digital rights litigation field are most likely to
encounter, and most likely to consider taking further steps in relation to: (i) an-
ti-competitive agreements, decisions and concerted practices; and (ii) abuse
of a dominant market position. These types of conduct are most likely to have
a direct, and more immediate, impact on the individuals you represent. As a
result, the Guide focuses predominantly on those two types of conduct.

Where possible, the Guide will explain the key principles of EU competition
law with specific examples from the digital and/or technology sectors. Never-
theless, it is worth noting two points at the outset:

a. There are a number of broad principles of EU competition law which apply to all
sectors. Therefore, an understanding of these principles is essential in order to
consider how they might apply in the specific context of the digital and technol-
ogy sectors. Outlining these principles will be the main focus of the Guide; and

b. Despite the broad nature of these principles, the specific characteristics and
aspects of the digital and technology sectors have required established con-
cepts, doctrines and methodologies to be adapted and refined. The application
of competition law in this area remains at an early stage of development, and it
is expected that this process will continue for many years to come.

The second objective is to explain what steps can be taken if you encounter
conduct that you consider to be a potential infringement of competition law:
there are a range of different routes available in order to pursue suspected
breaches of competition law, including litigation and complaints to regulatory
authorities. This Guide will provide an overview of these different options and
will summarise the costs and benefits involved.

The third objective is to identify ways in which digital rights litigators can
become involved in issues relating to competition law more generally. There
are a number of ways to become involved in advocating on issues relating to
competition law outside of intervening in respect of specific potential breach-
es of the legal rules. For example, this might involve providing submissions in
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response to consultations on issues arising in the technology sector/digital
space. The input of digital rights litigators into these types of initiatives will be
very useful as competition law continues to adapt to the challenges posed by
increased digitisation. The Guide therefore provides a summary of the ways in
which digital rights litigators could become involved in this way.

In addition, as competition law is a vast, and often technical area of law, the
Guide contains a section containing other useful resources should you wish to
find out more about this area.

This Guide is not intended to be a detailed explanation of the relevant legal
principles of EU competition law. Instead, it seeks to identify and provide an
overview of the key principles in order to help digital rights litigators enhance
their understanding of how competition is regulated in the EU. In other words,
the aim of this Guide is to provide readers with a high-level understanding as
to the types of conduct they should look out for that might infringe competi-
tion law, and to provide practical guidance on the steps that might be taken to
pursue these matters further.?

The rest of this Guide is structured as follows:

a. Section 2 contains an introduction to competition law;

b. Section 3 provides an overview of the rules governing anti-competitive agree-
ments, decisions and concerted practices;

c. Section 4 summarises the rules regulating the abuse of a dominant market
position;

d. Section 5 identifies and explains the routes available to pursue a suspected in-
fringement of competition law. It also details the broader routes via which digi-
tal rights litigators can engage with competition law issues.

e. Section 6 provides a list of useful resources which readers can consult for further
information.

3 As a result, this Guide does not constitute, and should not be used as a substitute for, proper legal advice. The
interpretation and application of competition law can prove to be complex, and will often involve detailed
consideration of issues that are specific to each case, such as the effects of particular conduct on given marke-
t(s). Therefore, if you are considering taking further steps in relation to a suspected infringement of competi-
tion law, we strongly suggest that you seek specialist legal advice.



Introduction to
® competition law

16. This section provides an overview of competition law, addressing three ques-
tions in particular:

a. What does competition law regulate?

b. What are the legal rules applicable in the field of EU competition law, and where
can they be found?

c. Who enforces competition law in the EU?
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In short, competition law exists to protect and promote the benefits of com-
petition. It reflects a policy choice to organise an economy as a free-market
economy in which firms compete with each other for customers.

The underpinning of that policy choice is that competition will produce bene-
ficial outcomes, such as:

a. Increased price competition, leading to more efficient production and lower
prices for consumers; and

b. Enhanced competition on quality, which may result in increased innovation and
consumer choice.

The prevalence and importance of competition law has grown significantly in
recent years, such that there are now more than 130 systems of competition
law in the world.* Some of those systems have been in place for a substantial
period of time: for example, the EU’'s competition rules were included in the
Treaty of Rome of 1957, whereas other systems have been introduced recently.

The purpose of competition law is to ensure that markets function properly
and places limits on the extent to which certain actions by firms in pursuit of
competition with each other would be permissible. Another way of putting
this is that competition law exists to limit the situations in which firms may
restrict or distort competition.

There are four main categories of restrictions of competition. The first catego-
ry is anti-competitive agreements, decisions or concerted practices: the most
well-known example of this type of conduct is a cartel between competitors,
for example to fix prices, share markets or restrict output. However, there are
also less serious types of agreements, decisions or concerted practices which
may nevertheless harm competition. For example, an agreement between
two firms at different levels of the market,* such as between a manufacturer
and a retailer, which restricts the price at which the retailer may sell goods, or
restricts the extent to which that retailer may sell competing products, could
constitute a prohibited restriction of competition. This category of conduct is
discussed further in Section 3 below.

“Whish and Bailey, Competition Law (9th Edition, OUP, 2018), p.1.
5These are known as “vertical agreements” and are discussed further at paragraph 55 below.
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The second category concerns abuse of a dominant market position: where
a firm acquires substantial market power (or a “dominant position”) it may be
able to use that power in a way that harms competition. For example, it may
reduce its prices to below cost in order to drive a competitor out of the mar-
ket, or it may use its dominant position in one market in order to protect itself
against competition in another market, for example by tying or bundling prod-
ucts together. This category of conduct is discussed further in Section 4 below.

The third category encompasses mergers: in some circumstances, mergers
between firms can restrict competition by creating bigger firms which may
be in a position to harm competition, for example by controlling prices and/or
restricting supply. As a result, most systems of competition law enable a com-
petition authority to investigate mergers that could be harmful to the com-
petitive process.

Competition regulators have regularly investigated mergers in the technology
and digital sectors. An example is the acquisition of WhatsApp by Facebook,
which was approved by the European Commission after an investigation.® In
particular, one of the issues considered by the European Commission was
whether the merger would reduce competition given that both companies
offered applications for smartphones which allow customers to communicate
by sending text, photo, voice and video messages. The European Commission
found that the two companies were not close competitors and that consum-
ers would have a wide choice of alternative consumer communications apps
after the transaction.

It is worth noting that there is an ongoing debate on the role of merger control
in the digital era. One of the points arising concerns whether it needs to be
adjusted to better address concerns relating to the early elimination of po-
tential’ rivals. For example, a particular issue is how to address acquisitions by
dominant platforms of small start-up companies with a quickly growing user
base and significant competitive potential.” The difficulties in this regard may
be particularly acute if dominant platforms engage in systematic patterns of
such acquisitions. A report published by the European Commission highlight-
ed two particular issues:®

a. Many of these types of acquisitions will not be scrutinized by the European
Commission under the EU’s Merger Regulation,® because when they take place
the start-ups do not yet generate sufficient turnover to meet the thresholds set

8 European Commission, ‘“Mergers: Commission approves acquisition of WhatsApp by Facebook’. Available
online at: https://ec.europa.eu/commission/presscorner/detail/en/IP_14 1088.

7 See further Competition Policy for the Digital Era, note 1 above at Chapter 6.

8 Note 1 above.

®The EU's Merger Regulation details the principles governing the assessment of mergers. It is Council Regu-
lation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings, OJ L 24,
29.1.2004, p.1-22.
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out in the Regulation.” This is because many digital start-ups attempt first to
build a successful product and attract a large user base while sacrificing turn-
over and therefore profits. As such, the competitive potential of these start-ups
may not be reflected in their turnover. Moreover, thresholds based on turnover
will not take account of the value of the assets of the companies involved, and
in particular the value of the data in its control.

b. The substantive test for assessing mergers under the EU Merger Regulation
concerns whether the merger is compatible with the internal market, which
requires an analysis of whether it would “significantly impede effective com-
petition, in the [internal] market or in a substantial part of it, in particular as a
result of the creation or strengthening of a dominant position”." There is a live
question as to whether, and to what extent, this test would effectively address
concerns that might arise in relation to mergers in the technology/digital space,
and in particular cases where a dominant platform acquires a company with low
turnover but a large and/or fast growing user base and therefore a high future

market potential.

The fourth category concerns public restrictions of competition (or “state aid”):
the state may create restrictions of competition, for example through certain
legislative or regulatory measures, or as a result of providing financial support
such as subsidies.

A recent example of the state aid rules being applied in the technology sec-
tor can be found in a decision adopted by the European Commission in 2016,
whereby it concluded that Ireland granted undue tax benefits to Apple of up
to €13 billion. This was held to be illegal under EU state aid rules “because it
allowed Apple to pay substantially less tax than other businesses. Ireland must
now recover the illegal aid”.'? The European Commission’s decision is currently
under appeal before the EU Courts.

° The Merger Regulation sets out when mergers should be investigated by the Commission. Broadly, mergers
with a Union dimension should be pre-notified to the Commission and it is unlawful to conclude a merger
without prior clearance from the Commission (subject to limited exceptions). Whether or not a merger has

a Union dimension is determined by reference to the turnover of the parties involved in the transaction. The
main test for whether a merger will be considered as having a Union dimension concerns whether: (i) the
combined aggregate worldwide turnover of all the parties (known as “undertakings”) concerned is more than
€5,000 million; and (ii) the aggregate EU-wide turnover of each of at least two of the undertakings concerned
is more than €250 million, unless each of the undertakings concerned achieves more than two-thirds of its
aggregate EU-wide turnover within one and the same Member State.

" See Articles 2(2) and 2(3) of the EU Merger Regulation.

2 European Commission, “State aid: Ireland gave illegal tax benefits to Apple worth up to €13 billion”. Available
online at: https://ec.europa.eu/commission/presscorner/detail/en/IP_16_2923.
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As will be explained further in this Guide, there is a range of conduct which may
affect competition in some way, some of which may produce both positive and
negative outcomes. As a result, the key role of competition law is to delineate
between permissible and impermissible aspects of competition, and conse-
quently to prohibit competitive activity that is deemed to be impermissible.

However, one of the key difficulties in designing a system of competition law
is that it can be challenging to codify a set of rules that distinguishes clearly
between permissible forms of competition and conduct that is deemed un-
acceptable. In fact, the question of whether a particular form of conduct may
be prohibited by competition law will often depend on an analysis of its ef-
fects on a given market and/or on consumers. This process often requires a
complex and detailed assessment. Consequently, the legal rules governing
competition are quite broad in their formulation, which will then need to be
applied in a specific factual context.
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In any Member State of the EU, there will normally be two systems of compe-
tition law in effect:

a. EU competition law, which results from the provisions of the Treaty on the Func-
tioning of the European Union (TFEU); and

b. A domestic system of competition law, implemented in that Member State’s
legal system.

The key point of distinction between these two systems of competition law is
that they have different territorial scopes:

a. EU competition law applies to conduct that has an appreciable effect on trade
between Member States (known as inter-state trade);”* whereas

b. Domestic competition law will apply to conduct that affects trade within that
country.

Typically, these two systems are quite similar in their substantive content and
approach to the types of conduct that would be prohibited or permitted, and a
number of domestic systems of competition law in Member States follow the
EU equivalent. As such, while this Guide provides an overview of EU compe-
tition law only, it is possible that the principles may be equally applicable to a
given system of domestic competition law.

The EU competition rules are contained principally in Articles 101 - 109 TFEU.
By way of summary, they cover the following areas:

a. Article 101 TFEU prohibits anti-competitive agreements, decisions and concert-
ed practices;

b. Article 102 TFEU prohibits the abuse of a dominant position;
c. Articles 103 - 105 TFEU concern matters of procedure and enforcement; and

d. Articles 106 - 109 TFEU address certain public restrictions of competition (in-
cluding the rules on “state aid”).
3 As a result of the European Economic Area Agreement (EEA Agreement), EU competition rules apply to the

whole EEA. This includes all Member States of the EU along with Iceland, Liechtenstein and Norway. Therefore,
references to “inter-state trade” are in effect references to trade between members of the EEA.
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The provisions of the TFEU are supplemented in a number of ways. There is an
array of secondary legislation passed by the EU legislature which gives effect
to the competition rules in specific circumstances. For example, there are a
number of so-called Block Exemption Regulations which have been enacted
to provide for exemptions to EU competition law for certain sectors of the
economy or certain types of conduct, provided the relevant conditions are
satisfied. In addition, the rules concerning the regulation of mergers in the EU
are contained in the EU Merger Regulation.™

In addition, the European Commission (the Commission) publishes a number
of notices or guidelines on the interpretation of the relevant rules and adopts
decisions in respect of particular agreements and conduct.”

Finally, the provisions of the TFEU are ultimately interpreted and applied by
the EU’s Courts, namely the General Court of the European Union'™ and the
Court of Justice of the European Union (CJEU).

% Note 9 above.

¥ The Commission’s website contains a section which identifies the relevant legislation and guidance. See:
https://ec.europa.eu/competition/publications/legislation_en.html.

6 Formerly known as the Court of First Instance.
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Who enforces competition
o law in the EU?

2.3.1 Public vs Private Enforcement

37.
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Competition law in the EU is enforced by two principal mechanisms:

a. Public enforcement by competition authorities which are tasked with investi-
gating suspected infringements of competition law and imposing sanctions; and

b. Private enforcement by parties that are affected by such infringements, usually
by way of court proceedings.

The main body responsible for the public enforcement of EU competition law is
the Commission, and specifically its Directorate General for Competition. The
Commission has a range of powers to enforce competition law, which include:

a. Where it conducts an investigation into suspected anti-competitive conduct,
the Commission has powers to request information and conduct inspections of
business and other premises;

b. Following an investigation, the Commission can take decisions finding an in-
fringement of the competition rules and ordering its termination. It may also
impose certain behavioural and structural remedies in order to ensure that an
infringement is brought to an end;

c. The Commission may impose a fine of up to 10% of the undertaking’s worldwide
turnover in the preceding year where it finds that an infringement has been
committed intentionally or negligently; and

d. The Commission can also adopt interim measures, commitment decisions,””and
decisions finding that Article 101 TFEU and/or Article 102 TFEU are inapplicable
to particular conduct.

The public enforcement of EU competition law follows a “decentralized” struc-
ture, meaning that the national competition authorities (or NCAs) of each
Member State are also empowered to apply Article 101 TFEU and Article 102
TFEU in full. They have powers to investigate suspected infringements and to
take decisions:

7 A “commitment decision” results from an entity offering commitments to address competition concerns
identified by the Commission. If the Commission accepts these commitments, it adopts a commitment deci-
sion making them legally binding on the parties without establishing the existence of an infringement.
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a. Requiring an infringement to be brought to an end;
b. Ordering interim measures;

c. Accepting legally binding commitments from an entity in lieu of taking an in-
fringement decision;™ and

d. Imposing fines, periodic penalty payments or any other penalty provided for in
their national law.

The decentralised enforcement of EU competition law is facilitated by sec-
ondary legislation adopted by the EU, which contains a number of provisions
designed to enable cooperation between the Commission and NCAs. Further-
more, the Commission has established a network of competition authorities,
called the European Competition Network (or ECN), to further facilitate coop-
eration between NCAs with a view to ensuring the harmonised application of
EU competition law.”

A decision adopted by the Commission is binding on the parties to whom it
is addressed, and may be appealed to the General Court of the EU. Similarly,
a decision adopted by an NCA is normally subject to appeal via a route laid
down in national law.

2.3.2 The consequences of infringing EU competition law

42.

The consequences for breaching EU competition law can be severe. In the
case of infringements of Article 101 TFEU or Article 102 TFEU, the sanctions
might include:

a. A fine imposed either by the Commission or an NCA, which could be up to 10%
of that entity’s worldwide turnover from the previous business year;?

b. An agreement or decision that infringes Article 101 TFEU will be considered
void;*?and/or

c. A number of countries impose personal penalties for involvement in infringe-
ments of competition law. For example, in the UK, participation in a cartel is
considered a criminal offence which may lead to the imposition of a prison sen-
tence, afine, or both. Some countries have also introduced director disqualifica-
tion as a sanction for breaching certain provisions of competition law.

8 An “infringement decision” is a decision finding that an entity, or entities, have participated in an infringe-
ment of competition law.

® For more information see Commission Notice on co-operation within the Network of Competition Authori-
ties, OJ C 374,13.10.2016, p.10.

20 |n addition, a national court would have the power to refer questions concerning the interpretation of EU
competition law to the CJEU via the preliminary reference procedure in Article 267 TFEU.

2 These fines can be substantial, as can be seen from the fines imposed on Google in the examples contained
in Section 4.3.2 below.

22 See Article 101(2) TFEU. Depending on the circumstances, this may result in the whole agreement or deci-
sion being void, or alternatively only the infringing part of the agreement/decision may be considered void if it
can be severed from the non-infringing parts.
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In addition, a firm that has participated in an infringement of Article 101 TFEU
or Article 102 TFEU may be exposed to private actions for damages by persons
that have suffered loss as a result of that infringement. For example, if an in-
fringement has resulted in an increase in the price charged to customers for a
particular product (often known as an overcharge), those customers may bring
proceedings in order to recover that overcharge by way of damages. Similarly,
it is possible that competitors may seek damages where their business has
been harmed by anticompetitive conduct. There are two main types of actions
for damages:

a. “Follow on” actions, which are based on a decision adopted by the Commission
or an NCA finding an infringement of competition law. In essence, a claimant
would rely on that decision as proof that an infringement of competition law has
occurred, and seeks damages for the losses suffered as a result; and

b. “Standalone” actions, whereby a claimant alleges, and must prove, both the ex-
istence of an infringement of competition law, and the losses suffered as a re-
sult.

It is also worth noting that competition law can be used as a defence in legal
proceedings. For example, in an action for breach of contract, the defendant
may seek to invoke a defence that the clause relied upon by the claimant was in
breach of Article 101 TFEU and/or Article 102 TFEU and therefore unenforceable.



Article 101 TFEU: Anti-competitive
® agreements, decisions and
concerted practices

45, This section provides an overview of the principles governing anti-competitive
agreements, decisions and concerted practices. This conduct is regulated by
Article 101 TFEU, which consists of three paragraphs:

a. Article 101(1) TFEU identifies the conduct prohibited by this Article, namely
agreements,?® decisions by associations of undertakings and concerted practic-
es which affect trade between Member States and which have as their object or
effect the prevention, restriction or distortion of competition.

b. Article 101(2) TFEU states that any agreements or decisions prohibited pursuant
to Article 101 TFEU “shall be automatically void”.*

c. Article101(3) TFEU sets out the conditions that must be satisfied in order for con-
duct prohibited by Article 101(1) TFEU to be granted an exemption.

23 This Guide will use the term “agreement” as shorthand for agreements, decisions by associations of underta-
kings or concerted practices unless the context otherwise requires. Similarly, the words “prevention”, “restric-
tion” or “distortion” of competition are used interchangeably, as nothing turns on the difference between
these words.

24 Concerted practices will not be void because they are not legally enforceable.
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Article 101(1) TFEU states as follows:

The following shall be prohibited as incompatible with the internal market: all agree-
ments between undertakings, decisions by associations of undertakings and con-
certed practices which may affect trade between Member States and which have as
their object or effect the prevention, restriction or distortion of competition within
the internal market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;
(b) limit or control production, markets, technical development, or investment;
(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial us-
age, have no connection with the subject of such contracts.

Article 101(1) TFEU can be broken down into four conditions, or questions, each
of which must be satisfied in order for the prohibition to be infringed, they are:

a. Has the conduct to which Article 101(1) TFEU might otherwise apply been en-
tered into by undertakings or an association of undertakings?

b. Have those undertakings entered into an agreement or concerted practice, or is
there a decision by an association of undertakings?

c. Does the conduct have as its object or effect the prevention, restriction or dis-
tortion of competition?

d. Does that conduct affect trade between Member States?



3.1.1

Undertakings
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EU competition law, including Article 101 TFEU, applies to the conduct of un-
dertakings, rather than to companies or entities. The concept of an undertak-
ing encompasses any natural or legal person engaged in an economic activity,
regardless of their legal status and the way they are financed. An economic
activity is defined as any activity consisting in offering goods and services on
a given market.

The approach to identifying whether a person is acting as an undertaking is
a “functional” approach: the crucial factor is the nature of the activity being
undertaken by the person or entity in question, and whether it constitutes an
economic activity. As a result, the term “undertaking” embraces everything
from a multi-national company through to an individual person. The entity
does not need to take any particular legally recognised form, and does not
necessarily need to be profit-making.?®

It is possible that an entity may be acting as an undertaking in some circum-
stances, but not in others. Therefore, each activity must be assessed individ-
ually in order to consider whether an entity is acting as an undertaking for the
purposes of that activity.

Another important consequence of the fact that competition law applies to
undertakings is that companies within the same corporate group may be held
to constitute a single undertaking.?¢ If two companies are held to form part of
a single undertaking, this has two important implications:

a. Agreements between those companies will not fall within Article 101(1) TFEU, as
the provision only applies to agreements between undertakings; and

b. It may result in a situation whereby a parent company is liable for infringements
of competition law conducted by its subsidiaries, on the basis that they form
part of the same undertaking.

3.1.2

Agreements, decisions by associations of undertakings,
and concerted practices

52.

Article 101 TFEU applies to agreements, decisions by associations of undertak-
ings, and concerted practices. Each of those terms is explained below.

25 |t should be noted, however, that an employee is not considered a separate undertaking to their employer,
with the effect that anti-competitive conduct by an employee is attributable to their employer.

26 For example, Alphabet Inc. and its subsidiary, Google LLC, have been considered by the Commission to
constitute a single undertaking in the cases referred to in Section 4.3.2 below.
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53.

54.

55.

56.

57.

The concept of an agreement has been given a wide interpretation by the EU
Courts. It is not just confined to legally binding contracts, but encompasses
situations where there is a concurrence of wills between at least two parties
who have expressed their joint intention to act on the market in a specific way.

It follows that agreements for the purposes of Article 101(1) TFEU can be writ-
ten or oral, and may even be inferred from the conduct of the parties. The con-
cept can also encompass informal arrangements and understandings whether
or not they were intended to be legally enforceable.

It is important to note that Article 101(1) TFEU applies to both horizontal and
vertical agreements:

a. A horizontal agreement involves parties that are active at the same level of the
production or supply chain, for example a price-fixing or market-sharing agree-
ment between competing undertakings; and

b. A vertical agreement involves parties at different levels of the production or
supply chain, such as an agreement between a manufacturer and a distributor
which fixes the prices at which the latter can sell the former’s products. In the
digital context, the concept of a vertical agreement might extend, for example,
to agreements entered into via operators of platforms with users. In particular,
some platforms are considered to be two-sided platforms, whereby they con-
nect the ultimate buyer and seller of goods.?” Agreements between both: (i) the
seller and the platform; and (ii) the buyer and the platform, would likely be con-

sidered as vertical agreements.

The concept of “decisions by associations of undertakings” is intended to en-
compass anti-competitive conduct through the medium of organisations such
as trade associations. The concept of a “decision” is broad, and would apply to
the constitution or regulations concerning the operation of that association,
as well as recommendations or decisions. Each of these types of conduct may
limit members’ commercial freedom of action.

The term “concerted practice” is also given a wide scope, and covers other
practical forms of coordination between undertakings which, without having
reached the stage where an agreement exists, knowingly substitutes practical
cooperation for the risks of competition. This ensures that anti-competitive
conduct falling short of an agreement will nevertheless fall within the scope of
Article 101(1) TFEU. For example, an understanding reached among competi-
tors to provide advanced disclosure of their prices to each other, where there
is an underlying understanding that the others would amend their own pricing
accordingly, might constitute a concerted practice prohibited by Article 101(1)
TFEU.

27 Examples would be Amazon (whereby Amazon operates a marketplace allowing sellers to list their pro-
ducts for sale to consumers), or Uber (connecting “drivers” with “riders”).
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Conduct which has as its object or effect the
prevention, restriction or distortion of competition

58.

59.

60.

61.

62.

The question of whether conduct prevents, restricts or distorts competition
will depend on a careful analysis of the facts, including the nature of the con-
duct along with the structure and characteristics of the market in which it is
implemented.

Article 101(1) TFEU applies to agreements which have as their object or effect
the prevention, restriction or distortion of competition. These conditions are
alternative: it is sufficient to find that an agreement either restricts competi-
tion by its object, or by its effects.

The proper approach to this is to start by considering whether an agreement
has an anti-competitive object, and if it does, there is no need to consid-
er whether it has the effect of restricting competition. In other words, if an
agreement has an anti-competitive object, no detailed analysis of its effects
is necessary.

Restrictions of competition “by object” are the most serious restrictions of
competition which can be regarded by their very nature as being harmful to
the proper functioning of competition such that it is unnecessary to demon-
strate any actual effects on the market.

Examples of the types of conduct that constitute restrictions of competition
by object include the following:

a. Horizontal agreements that may involve:

i. Fixing prices for products and/or services;

ii. Exchanging commercially sensitive information that reduces uncertainty
about future behaviour;

iii. The sharing of markets (including collusive tendering);
iv. Limiting sales and/or output; and
v. Paying competitors to delay the launch of competing products.

b. Vertical agreements that may involve:

i. Imposing fixed or minimum resale prices; and

ii. Imposing bans on exporting products and/or services.

27



63. Where an agreement does not have as its object the restriction of competition,
it is necessary to conduct a detailed assessment of the effects of the agree-
ment in its market context and, in order to be caught by Article 101(1) TFEU, it is
necessary to find that competition has been prevented, restricted or distorted
to an appreciable extent.?® For example, the conduct under analysis may be
found to have an appreciable adverse impact on one or more of the parame-
ters of competition, such as price, quantity and quality of goods or services.

64. A key part of assessing the effects of an agreement entails identifying the
“counterfactual”, that is, the competitive situation which would exist in the
absence of the agreement in issue. This enables a greater insight into the com-
petitive effects of a given agreement.

3.1.3.1 Conduct in the digital / technology sector that might
infringe Article 101(1) TFEU

65. Article 101(1) TFEU has important implications for the digital and technology
sectors. Key examples of conduct that might infringe Article 101(1) TFEU are
provided below.

Online sales and advertising

66. Certain types of restrictions imposed on online sales and advertising of prod-
ucts and/or services may constitute restrictions of competition prohibited by
Article 101 TFEU. Examples are:

A complete prohibition of online sales and advertising of a particular product
or service.?® However, it may be permissible to prohibit an authorised reseller
of goods from selling through third-party platforms where such a restriction is
designed to preserve the quality and proper use of the goods sold;

Restrictions which fix or impose a minimum price at which goods or services can
be sold online;

Restrictions on the territories into which online sellers may advertise or sell
products, including a requirement to redirect customers from a particular terri-
tory to other websites; and

Restrictions on the use of manufacturers’ brand names and trademarks for the
purposes of online search advertising. This might include, for example, a pro-
hibition from using or bidding on brand names and trademarks as keywords in
online search advertising auctions such as Google AdWords.3°

28 This may involve considering the actual and/or potential effects of an agreement, and whether it forms part
of a network of similar agreements which might have a cumulative effect on competition. It may also be ba-
sed on an assessment of the effects of an agreement on both existing and potential competition.

2% This would include a prohibition on selling online without first obtaining a specific authorisation.

30 See, for example, a Decision adopted by the Commission in December 2018, whereby it fined Guess, a
clothing company, €40 million for restricting retailers from online advertising and selling cross-border to
consumers in other EU Member States. For a summary of this Decision, see European Commission, “Antitrust:
Commission fines Guess €40 million for anticompetitive agreements to block cross-border sales’, available
online at: https://ec.europa.eu/commission/presscorner/detail/en/IP_18_6844.
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67.

Data

68.

69.

70.

7.

72.

A particular concern with these types of restrictions might be that they would
reduce intra-brand competition (i.e. competition between resellers of the
same brand).

The increasing importance of data has attracted scrutiny of competition au-
thorities. For example, data sharing has become increasingly prevalent, and
there are some concerns this could encompass sharing of commercially sen-
sitive data which (as discussed in paragraph 62 above) could constitute an
infringement of Article 101 TFEU.

There are also concerns that the use of certain types of data might infringe EU
competition law. For example, in July 2019, the Commission opened an inves-
tigation into Amazon in order to assess whether its use of sensitive data from
independent retailers who sell on its marketplace is in breach of EU competi-
tion rules.”

As is well known, Amazon has a dual role as a platform: (i) it sells products on
its website as a retailer; and (ii) it provides a marketplace where independent
sellers can sell products to consumers.

The Commission’s potential concerns about Amazon’s conduct is described as
follows:*?

When providing a marketplace for independent sellers,
Amazon continuously collects data about the activity on
its platform. Based on the Commission’s preliminary fact-
finding, Amazon appears to use competitively sensitive
information - about marketplace sellers, their products
and transactions on the marketplace.

According to the information published by the Commission, it will consider, as
part of its investigation:

a. The agreements between Amazon and marketplace sellers, which appear to
allow Amazon’s retail business to analyse and use third party seller data. In
particular, the Commission will focus on whether and how the use of accumulated
marketplace seller data by Amazon as a retailer affects competition; and

31 European Commission, ‘Antitrust: Commission opens investigation into possible anti-competitive conduct
of Amazon”. Available online at: https://europa.eu/rapid/press-release |IP-19-4291 en.htm.
32 |bid
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b. The use of the “Buy Box”". This is displayed prominently on Amazon and allows
customers to add items from a specific retailer directly into their shopping carts.
According to the Commission “[w]inning the “Buy Box” seems key for market-
place sellers as a vast majority of transactions are done through it.” The Com-
mission will investigate the role of data in the selection of the winners of the
“Buy Box” and the impact of Amazon’s potential use of competitively sensitive
marketplace seller information in that selection.

73. The Commission explains further that, if proven, these practices many breach
Article 101 TFEU and/or Article 102 TFEU. Howevet, it is also emphasised that
the opening of a formal investigation does not prejudge its outcome.

Algorithms

74. There are increasing concerns that algorithms may play a part in conduct that
might amount to an infringement of Article 101 TFEU. A recent report released
by the Digital Competition Expert Panel in the United Kingdom noted two
concerns regarding the potential for algorithms to enable collusion:*

a. Pricing algorithms might help make explicitly collusive agreements more sta-
ble, for example by making it easier for businesses to automatically monitor the
prices offered by their competitors and detect when they deviate from the col-
lusive agreement; and

b. Pricing algorithms could also lead to new forms of tacit collusion - where there
is no explicit agreement between businesses to collude, but where pricing algo-
rithms effectively deliver the same resuilt.

75. The report also notes that the UK's Competition and Markets Authority has
already successfully investigated price fixing by two online sellers of posters
and frames which used automated re-pricing software to monitor and adjust
prices and ensure they did not undercut each other.3

3.1.4 De Minimis Restrictions of Competition

76. The effects of a restriction of competition must be appreciable, and it will
fall outside the scope of Article 101(1) TFEU if it has an insignificant effect on
the market. However, restrictions of competition “by object” (see Section 3.1.3
above) are presumed to have an appreciable effect on competition.

33 See Unlocking digital competition: Report of the Digital Competition Expert Panel, at paragraph 3.158. Avai-
lable online at: https://www.gov.uk/government/publications/unlocking-digital-competition-report-of-the-digi-
tal-competition-expert-panel.

3 CMA, ‘Online sellers price-fixing case study’, available online at: https://www.gov.uk/government/case-stu-
dies/online-sellers-price-fixing-case-study.
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3.1.5 Effect on Inter-State Trade?

77.

78.

As explained in Section 3.1 above, Article 101(1) TFEU is only applicable to
agreements having an effect on trade between Member States. An assess-
ment of whether an agreement affects inter-state trade requires a consider-
ation of whether it is possible to foresee with a sufficient degree of probability
on the basis of a set of objective factors of law or of fact that the agreement in
question may have an influence, direct or indirect, actual or potential, on the
pattern of trade between Member States. Any effect on trade must also be
appreciable.

It is possible for an agreement between parties in the same Member State,
which concerns only the supply of goods or services within that single Mem-
ber State, to nevertheless have an effect on inter-state trade because it af-
fects imports. Similarly, an agreement concerned solely with exports to and
from the EU may also have an effect on inter-state trade.

35 The Commission has issued guidelines on this criterion, see Commission Guidelines on the effect on trade
concept contained in Arts 81 and 82 of the Treaty OJ C 101, 27.4.2004, pp.81-96.
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302 Article 101(3) TFEU

79. As explained in paragraph 45 above, an agreement which falls within the Ar-
ticle 101(1) TFEU prohibition may be saved by the exemption in Article 101(3)
TFEU. It states as follows:

The provisions of paragraph 1 may, however, be declared inapplicable in the case of:

- any agreement or category of agreements between undertakings,
- any decision or category of decisions by associations of undertakings,
- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to pro-
moting technical or economic progress, while allowing consumers a fair share of the

resulting benefit, and which does not:

(a) impose on the undertakings concerned restrictions which are not indis-
pensable to the attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in re-
spect of a substantial part of the products in question.

80. Article 101(3) TFEU therefore contains four conditions, two positive and two
negative. In other words:

a. The agreement must:

i. Contribute to improving the production or distribution of goods or to
promoting technical or economic progress and;

ii. Allow consumers a fair share of the resulting benefit;

b. The agreement must not:

i. Impose upon the undertakings concerned restrictions which are not in-
dispensable to the attainment of those objectives; and

ii. Afford such undertakings the possibility of eliminating competition in re-
spect of a substantial part of the products in question.

81. All four conditions must be satisfied in order for Article 101(3) TFEU to apply.
In principle there is no agreement to which Article 101(3) TFEU cannot apply,
although it will in practice be much more difficult to invoke this Article in re-
spect of restrictions of competition “by object”.

2/



82.

It is not possible to notify an agreement to the Commission for exemption;
instead undertakings are expected to “self-assess” whether their agreement
would satisfy the conditions of Article 101(3) TFEU. However, individual self-as-
sessment may not be necessary where the agreement benefits from a Block
Exemption Regulation, which is discussed in the next section.

3.2.1

Block exemption regulations

83.

It may be difficult to identify how Article 101(3) TFEU might apply to different
types of conduct, as the conditions summarised in the previous section are
quite broad. In order to remove some of this uncertainty, the Commission has
adopted a number of Regulations which provide that Article 101(3) TFEU shall
apply to certain types of agreements, provided the conditions in the Regula-
tion are satisfied.*® These are known as Block Exemption Regulations. There
are a number of Block Exemption Regulations currently in force covering cer-
tain common agreements, such as:

a. Vertical agreements (which encompasses, among other things, exclusive distri-
bution, selective distribution and franchising agreements);

b. Research and development agreements;

c. Specialisation agreements;

d. Technology transfer agreements; and

e. More specialised Regulations covering certain sectors such as motor vehicles
and liner shipping companies.

36 |n other words, a Block Exemption Regulation provides that any agreement which satisfies the relevant con-
ditions established in that Regulation is exempt from the application of Article 101(1) TFEU by virtue of Article
101(3) TFEU.
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Article 102 TFEU: Abuse
O of dominant position

01 Overview of Article 102 TFEU

84.

85.

This section provides an overview of the principles governing the abuse of a
dominant position. This conduct is regulated by Article 102 TFEU, which states
as follows:

Any abuse by one or more undertakings of a dominant position within the internal
market or in a substantial part of it shall be prohibited as incompatible with the in-
ternal market in so far as it may affect trade between Member States.

Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other
unfair trading conditions;

(b) limiting production, markets or technical development to the prejudice
of consumers;

(c) applying dissimilar conditions to equivalent transactions with other trad-
ing parties, thereby placing them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other
parties of supplementary obligations which, by their nature or according to
commercial usage, have no connection with the subject of such contracts.

The terms “undertaking” and “may affect trade between Member States” are
given the same interpretation under both Article 101 TFEU and Article 102
TFEU. They have already been discussed in Sections 3.1.1 and 3.1.5 respective-
ly.>” Therefore, the key questions to consider in applying Article 102 TFEU are:

a. What constitutes a dominant position?

b. What types of conduct would constitute an abuse of a dominant position?

37 |t is also worth noting that Article 101 TFEU and Article 102 TFEU are not mutually exclusive, and an agree-
ment can infringe both provisions.
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86.

Each of those questions will be discussed in turn below. It should also be noted
that, while Article 102 TFEU does not include an equivalent exemption provi-
sion to Article 101(3) TFEU, instead there is a defence whereby it can be argued
that conduct which might amount to an abuse of dominant position will nev-
ertheless not constitute an infringement of Article 102 TFEU where it has an
objective justification.
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402 Dominant position

87.

88.

89.

90.

The question of whether an undertaking holds a dominant position within a
market is a complex one. Generally, the concept of dominance relates to a po-
sition of economic strength on a market, and has been defined by the CJEU as

“a position of economic strength enjoyed by an undertaking
which enables it to prevent effective competition being
maintained on the relevant market by affording it the power
to behave to an appreciable extent independently of its
competitors, its customers and ultimately of its consumers."®

The starting point in determining whether an undertaking holds a dominant
position is to define the relevant market. In other words, in order to determine
whether an undertaking holds a dominant position, it is important, first, to
answer the question: on which market? The relevant market consists of two
elements:

a. The relevant product market, i.e. the goods and services which form part of that
market; and

b. The relevant geographic market, which involves a consideration of the geo-
graphic scope of the market.

Once the relevant market has been defined, dominance can be assessed by
analysing the power of the undertaking on that market by reference to the
overall test set out in paragraph 87 above. The assessment will include con-
sidering factors such as the market share of the undertaking; the position of
other competitors; barriers which prevent the entry of new competitors into
the market or the expansion of existing competitors;*®* and the bargaining
strength of customers.

As a “rule of thumb”, dominance will generally not exist where an undertaking
holds a market share of below 40%, but there is a rebuttable presumption of
dominance where an undertaking holds a market share of 50% or more.

38 Case 85/76 Hoffmann-La Roche & Co AG v Commission EU:C:1979:36 at [38].

3% Barriers to entry within a market can be numerous and varied. Examples include state monopolies, gover-
nment regulation such as licensing or authorisation requirements, intellectual property rights, sunk costs,
economies of scale and scope, lack of access to essential inputs, switching costs, network effects and the
strategic behaviour by incumbent entities. It may also be the case that superior access to data may constitute
a competitive advantage, or barrier to entry, that may lead to market dominance.
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The concept of an “abuse” of
O a dominant position

91.

92.

93.

94.

95.

It is important to note that it is not prohibited to hold a dominant position. The
prohibition in Article 102 TFEU applies to conduct amounting to an abuse of
that dominant position. Similarly, Article 102 TFEU does not prohibit dominant
undertakings from competing with other firms in the market,*° even if this re-
sults in those firms being excluded.

Instead, a dominant undertaking is often described as having a “special respon-
sibility” not to allow its behaviour to impair genuine, undistorted competition.

There is no single definition of an abuse of dominant position under Article 102
TFEU. Instead, the question of whether a particular activity is prohibited by
Article 102 TFEU involves a detailed assessment of the conduct at issue. Nev-
ertheless, the EU Courts and the Commission have developed legal tests or
principles which apply to specific types of conduct (for example, the granting
of discounts or rebates by a dominant undertaking) in order to determine the
circumstances in which that conduct amounts to an abuse of dominant posi-
tion. These legal tests, and the categories of conduct that might constitute an
infringement of Article 102 TFEU, continue to evolve to take account of new
practices and circumstances.

Despite the lack of any single definition of an abuse of dominant position, a
number of commentaries on the subject have identified categories of abuses
as useful shorthand terms. The most common categorisation is between:

a. Exploitative abuses, whereby a dominant undertaking takes advantage (i.e. ex-
ploits) its market power to gain advantages, such as by imposing excessive pric-
es or unfair trading conditions on its customers; and

b. Exclusionary abuses, whereby the behaviour of the dominant undertaking is
such as to improperly exclude other competitors from the market.

Not all types of conduct will fit into this categorisation, but nevertheless it can
be a useful way of thinking about the types of actions that might fall within the
scope of Article 102 TFEU.

40 This is often referred to as “‘competition on the merits”.
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96.

The law on Article 102 TFEU is vast, and a comprehensive discussion of the
various types of conduct that might constitute an abuse of dominant position
is beyond the scope of this Guide. Instead, the sections that follow provide
some examples of the types of conduct that might be prohibited by Article 102
TFEU, depending on whether the relevant legal tests are satisfied. This discus-
sion begins, first, with some general examples, and this is followed by more
specific examples from the digital and technology sectors.

4.3.1 Types of conduct that might constitute an abuse

of dominant position

97.

Examples of conduct that might constitute an abuse of dominant position in-
clude the following:

a. Exclusive purchasing agreements, whereby a customer is required to purchase
all or most of its demand for a product/service from the dominant undertak-
ing. The concern with such conduct is that it would prevent the purchaser from
acquiring a competing product/service from anyone other than the dominant
firm. By way of an example, in January 2018, the Commission imposed a fine
of €997 million on Qualcomm for abusing its dominant market position in LTE
baseband chipsets* by making substantial payments to Apple on the condition
that it would exclusively use Qualcomm chipsets in its iPhone and iPad devices;*

b. Tying arrangements, whereby a purchaser of one product is required to pur-
chase another distinct product. Tying arrangements can take a number of forms,
such as a contractual requirement to purchase another product (known as the
“tied” product) and can even extend to situations where the tied product is inte-
grated with the tying product. This was the case in Microsoft, where Microsoft
was found to have abused its dominant position by including Windows Media
Player with its Windows Operating System, which was held to harm competi-
tion on the market for streaming media players.“* One of the main effects of
tying arrangements is that they may be used by a dominant firm in one market
to leverage its position into another market in a way that reduces competition;

c. In certain circumstances, the granting of rebates or discounts by a dominant
undertaking may constitute an abuse of a dominant position. This is particularly
likely where those rebates are conditional upon a customer purchasing all or
most of their requirements from the dominant undertaking, on the basis this
would create essentially the same effect as an exclusive purchasing agreement;

d. Charging excessively high prices which bear no reasonable relation to the eco-
nomic value of the product or service supplied;

e. Predatory pricing, whereby a dominant firm deliberately reduces prices to a
loss-making level when faced with competition from existing competitors or a
new entrant to the market. Those prices may subsequently be increased after

4 Baseband chipsets enable smartphones and tablets to connect to cellular networks.

42 European Commission, “Antitrust: Commission fines Qualcomm €997 million for abuse of dominant market
position” available online at: https://ec.europa.eu/commission/presscorner/detail/en/ip_18_421.

4% See Section 4.3.2 below.
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98.

99.

100.

having foreclosed the entrant and/or existing competitor(s). By way of a recent
example, in July 2019, the Commission fined Qualcomm, a manufacturer of 3G
baseband chipsets,* for selling below cost to certain strategically important
customers, such as Huawei and ZTE, with the aim of forcing its competitor out
of the market;** and

f. Price discrimination, which involves applying dissimilar conditions to equivalent
transactions. For example, this may involve purchasing or selling different units
of a good or service at prices which do not correspond to the cost of supplying
them. The types of discrimination are twofold: (i) charging different prices for
the sale or purchase of goods or services with the same description; and (ii)
charging identical prices in circumstances where a difference in the cost of sup-
plying them would justify a differentiated approach.

Another, more unusual, example of conduct that may amount to an abuse of
dominant position is a refusal to supply goods or services, or providing such
supply only on discriminatory terms. The refusal may be in respect of supplies
of a given product or service or may consist in refusing access to resources or
facilities. The application of competition law to a refusal to supply by a dom-
inant undertaking has long been considered controversial, as it would consti-
tute a serious inroad into the fundamental concept of freedom to contract and
the right to choose one’s trading partners.

Most of the cases in which Article 102 TFEU has been applied to a refusal to
supply concern situations in which a supplier on an upstream market refuses
to supply (or supplies only on discriminatory terms) a customer with whom
it also competes on a downstream market. The EU courts have established
this conduct can constitute an abuse of dominance where “exceptional cir-
cumstances” are present, namely: (i) access to the product/service must be
indispensable to carrying on the requesting undertaking’s business in the
downstream market; (ii) the refusal must be likely to eliminate all effective
competition in the downstream market; and (iii) the refusal must be incapable
of being objectively justified.

A refusal to license intellectual property rights can, in some circumstances,
constitute an abuse of dominant position. However, the conditions for estab-
lishing this are even stricter. In addition to the three factors identified above,
it is also necessary to demonstrate that the effect of the refusal to supply
would be to deprive customers of hew products or services for which there is
potential consumer demand. This approach was applied in the Microsoft case,
whereby the Commission found that Microsoft’s refusal to supply interoper-
ability (interface) information on its Windows Operating System to undertak-
ings wishing to develop work group server operating systems*“¢ for Windows
PCs, constituted an infringement of Article 102 TFEU.

4 For an explanation of baseband chipsets, see note 42 above.

45 European Commission, “Antitrust: Commission fines US chipmaker Qualcomm €242 million for engaging in
predatory pricing”. Available online at: https://ec.europa.eu/commission/presscorner/detail/en/IP_19_4350.

4 A work group server operating system is an operating system that runs on central network computers
which provides services to office workers around the world in their day-to-day work such as file and printer
sharing, security and user identity management.
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4.3.2 Examples of conduct that may constitute an abuse of

dominant position from the digital and technology sectors

101.

There are four examples of cases which demonstrate the application of Article
102 TFEU to the digital and technology sectors.

Microsoft

102.

103.

104.

The first case is Microsoft, which has been partially discussed in the previous
section. It involved a decision adopted by the European Commission in 2004,
whereby it found that Microsoft had infringed Article 102 TFEU by “leveraging
its near monopoly in the market for PC operating systems (OS) onto the mar-
kets for work group server operating systems and for media players.™

The Commission identified two infringements, namely: (i) restricting interoper-
ability between Windows PCs and non-Microsoft work group servers;*® and (ii)
tying its Windows Media Player with its operating system. The Commission de-
scribed its concerns with this conduct as follows:

a. This illegal conduct has enabled Microsoft to acquire a dominant position in the
market for work group server operating systems, which are at the heart of cor-
porate IT networks, and risks eliminating competition altogether in that market.
In addition, Microsoft’s conduct has significantly weakened competition on the
media player market.*®

b. The ongoing abuses act as a brake on innovation and harm the competitive pro-
cess and consumers, who ultimately end up with less choice and facing higher
prices.

One of the particularly interesting elements of the case concerned the reme-
dies imposed to address the infringement. In addition to imposing a fine, the
Commission required the following:

47 European Commission, ‘Commission concludes on Microsoft investigation, imposes conduct remedies and
a fine”. Available online at: https://europa.eu/rapid/press-release |P-04-382 en.htm?locale=en.

48 The interoperability concerns resulted from a complaint lodged by Sun Microsystems in 1998, in which the
company alleged that Microsoft had refused to provide interface information necessary for Sun to be able to
develop products that would “talk” properly with Windows PCs, and this limited its ability to compete on an
equal footing in the market for work group server operating systems. During its investigation, the Commission
found that Sun was not the only company that had been refused this information, and the refusal to disclose
interface information formed part of a broader strategy designed to shut competitors out of the market. As
the Commission states: ‘[t]his relegated to a secondary position competition in terms of reliability, security
and speed, among other factors, and ensured Microsoft’s success on the market.”

4 |n relation to the tying of Windows Media Player, the Commission explained that it was concerned that

the ‘ubiquity which was immediately afforded to [Windows Media Player] as a result of it being tied with the
Windows PC OS artificially reduces the incentives of music, film and other media companies, as well software
developers and content providers to develop their offerings to competing media players.” This had the effect
of foreclosing the market to competitors, and reducing consumer choice, since competing products are set at
a disadvantage which is not related to their price or quality. A further concern is that the tying would tip the
market in Microsoft's favour, which might enable it to control related markets in the digital media sector, such
as encoding technology, software for broadcasting of music over the internet and digital rights management.
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a. Inrelationtotherestriction of interoperability, Microsoft was required “to disclose
complete and accurate interface documentation which would allow non-
Microsoft work group servers to achieve full interoperability with Windows PCs
and servers. This will enable rival vendors to develop products that can compete
on a level playing field in the work group server operating system market.” The
Commission also noted that to the extent any of the interface information might
be protected by intellectual property in the EEA, Microsoft would be entitled to
reasonable remuneration from any party to whom it licensed that information.

b. As regards the tying practice, the Commission ordered Microsoft to “offer to
PC manufacturers a version of its Windows client PC operating system without
[Windows Media Player].” The Commission emphasised that Microsoft remained
free to offer a version of its Windows Operating System with Media Player, but
it must refrain from using any commercial, technological or contractual terms
that would have the effect of rendering the unbundled version of Windows less
attractive or performing. In particular, it must not give PC manufacturers a dis-
count conditional on their buying Windows together with Windows Media Player.

The Commission also pursued a similar case against Microsoft relating to its
concerns that Microsoft may have tied its web browser, Internet Explorer,
with the Windows Operating System. This was resolved in 2009 by Microsoft
offering legally binding commitments which included an agreement to offer
consumers a “Choice Screen” enabling them to decide which browsers they
want to install instead of, or in addition to, Internet Explorer.5°

Google

106.

107.

More recently, the Commission has adopted two Decisions concerning certain
practices by Google, which were found to infringe Article 102 TFEU.

In June 2017, the Commission fined Google €2.42 billion for abusing its dom-
inant position as a search engine by giving an advantage to another Google
product, namely its comparison shopping service.5 This entailed two types of
conduct:

a. Systematically giving prominent placement to its own comparison shopping
service. For example, when a user entered a query into the Google search en-
gine, and in particular when it was a product-related query, Google’s compari-
son shopping service would be displayed at or near the top of the search results.

b. Demoting rival comparison shopping services in its search results. Google in-
cluded a number of criteria in its algorithms (which determined where shopping
services would appear in Google’s search results) as a result of which rival com-
parison shopping services were demoted. By contrast, Google’s own shopping
comparison service was not subject to Google’s search algorithms in the same

way, meaning that it was not demoted in a similar manner.

50 European Commission, ‘Antitrust: Commission accepts Microsoft commitments to give users browser choi-
ce”. Available online at: https://feuropa.eu/rapid/press-release IP-09-1941 en.htm?locale=en.

51 European Commission, “Antitrust: Commission fines Google €2.42 billion for abusing dominance as a search
engine by giving illegal advantage to own comparison shopping service”. Available online at: https://europa.eu/
rapid/press-release |IP-17-1784 en.htm. Google’s comparison shopping service is described as enabling ‘consu-
mers to compare products and prices online and find deals from online retailers of all types, including online
shops of manufacturers, platforms (such as Amazon and eBay), and other re-sellers.”
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108. As a result, the Commission found that Google’s comparison shopping service
was much more visible to consumers in Google’s search results than rival com-
parison services. Consequently, Google had given its own comparison shop-
ping service a significant advantage compared to its rivals. The press release
announcing the Commission’s findings contained the following graphic de-
scribing the conduct:

Google abuses dominance as search engine
to give illegal advantage to “Google Shopping”

[ wireless
Google promotes
Google Shopping by
placing it at the top
o

Google shows rival
comparison shopping services
much lower in results, where
consumers do not see them

12345678910 Next>

109. The press release also contains an explanation of the impact of Google’s con-
duct as follows:

Google’s illegal practices have had a significant impact on
competition between Google’'s own comparison shopping
service and rival services. They allowed Google’'s comparison
shopping service to make significant gains in traffic at the
expense of its rivals and to the detriment of European
consumers.

Given Google’'s dominance in general internet search, its

search engine is an important source of traffic. As a result
of Google’s illegal practices, traffic to Google’'s comparison
shopping service increased significantly, whilst rivals have
suffered very substantial losses of traffic on a lasting basis.

- Since the beginning of each abuse, Google's comparison
shopping service has increased its traffic 45-fold in the United
Kingdom, 35-fold in Germany, 19-fold in France, 29-fold in the
Netherlands, 17-fold in Spain and 14-fold in Italy.

- Following the demotions applied by Google, traffic to rival
comparison shopping services on the other hand dropped
significantly. For example, the Commission found specific
evidence of sudden drops of traffic to certain rival websites of
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110.

m.

85% in the United Kingdom, up to 92% in Germany and 80%
in France. These sudden drops could also not be explained by
other factors. Some competitors have adapted and managed
to recover some traffic but never in full.

In combination with the Commission’s other findings, this
shows that Google’s practices have stifled competition on the
merits in comparison shopping markets, depriving European
consumers of genuine choice and innovation.

In addition to imposing a fine, the Commission ordered Google to comply
with the principle of giving equal treatment to rival comparison shopping ser-
vices and its own service, meaning that it has to apply the same processes and
methods to position and display rival comparison shopping services in Goo-
gle’s search results as it gives to its own comparison shopping service.

The following year, in July 2018, the Commission adopted a further decision
fining Google €4.34 billion for abusing its dominant market position by im-
posing restrictions on Android device manufacturers and mobile network op-
erators in order to reinforce its dominant position in the respect of general
internet search. It was found to have used those restrictions to ensure that
traffic on Android devices goes to the Google search engine rather than other
competing search engines.5?In particular, the Commission found that Google:

a. Required manufacturers to pre-install the Google Search app and browser app
(Google Chrome) as a condition for licensing Google’s app store (the Play Store).**
The Commission found that Google offers its mobile apps and services to device
manufacturers in a bundle, which includes the Google Play Store, the Google
Search App and the Google Chrome browser, and as such it is not possible for
manufacturers to pre-install some apps but not others. The Commission found
that Google engaged in two instances of illegal tying, namely: (i) tying of the Goo-
gle Search app; and (ii) tying of the Google Chrome browser;

b. Made payments to certain large manufacturers and mobile network operators on
condition that they exclusively pre-installed the Google Search app on their devic-
es; and

c. Prevented manufacturers wishing to pre-install Google apps from selling even a
single smart mobile device running on alternative versions of Android that were
not approved by Google.

52 European Commission, ‘Antitrust: Commission fines Google €4.34 billion for illegal practices regarding An-
droid mobile devices to strengthen dominance of Google’s search engine”. Available online at: https://europa.
eu/rapid/press-release IP-18-4581 en.htm.

5% This was considered particularly important because the Google Play Store was a “must have” app ‘as users
expect to find it pre-installed on their devices (not least because they cannot lawfully download it themselves).”

58


https://ec.europa.eu/commission/presscorner/detail/en/IP_18_4581
https://ec.europa.eu/commission/presscorner/detail/en/IP_18_4581

2. As with the Google Shopping decision, discussed in paragraphs 107 - 110 above,
the Commission’s press release included the following diagram describing the
conduct found to infringe Article 102 TFEU:

Google’s Android restrictions illegally
protect its internet search dominance

g
- 1

— T —
il
m -
Requires manufacturers
to pre-install
Google Search

and Google Chrome
on Android devices

\ Consumers g ! l /
Fewer operating systems, browsers
and search engines for consumers

ays manufacturers
:nc‘l{ mobile operators
to pre—instal\
Google Search
exclusively

Restricts
development of
New open source
versions of Android

Most favoured nation clauses

n3. Another example of a restriction that might run contrary to Article 102 TFEU is
a so-called Most-Favoured-Nation (MFN) or Most-Favoured-Customer Clause.
For example, in June 2015, the Commission opened an investigation into Am-
azon regarding concerns about the MFN clauses it included in its e-books dis-
tribution agreements. The scope of that investigation was explained in a Press
Release as follows:%

The Commission opened an investigation in June 2015
because it had concerns about clauses included in Amazon'’s
e-books distribution agreements that could have breached EU
antitrust rules. These clauses, sometimes referred to as “most-
favoured-nation” clauses, required publishers to offer Amazon
similar (or better) terms and conditions as those offered

to its competitors and/or to inform Amazon about more
favourable or alternative terms given to Amazon's competitors.
The clauses covered not only price but many aspects that a
competitor can use to differentiate itself from Amazon, such
as an alternative business (distribution) model, an innovative
e-book or a promotion.

54 European Commission, “Antitrust: Commission accepts commitments from Amazon on e-books’. Availa-
ble online at: https://europa.eu/rapid/press-release 1P-17-1223_en.htm. The Commission considered the MFN
clause in this investigation under Article 102 TFEU. However, MFN clauses may also fall within the scope of
Article 101 TFEU. See, for example, a similar case involving commitments offered by Apple and four publishers:
"Antitrust, Commission accepts legally binding commitments from Simon & Schuster, Harper Collins, Hachet-
te, Holtzbrinck and Apple for the sale of e-books”. Available online at: https://ec.europa.eu/commission/press-

corner/detail/en/IP_12_1367. 39
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114.

115.

The Commission considered that such clauses could make
it more difficult for other e-book platforms to compete with
Amazon by reducing publishers’ and competitors’ ability
and incentives to develop new and innovative e-books and
alternative distribution services. The clauses may have led to
less choice, less innovation and higher prices for consumers
due to less overall competition in the European Economic
Area (EEA) in e-book distribution.

Amazon sought to address these concerns by offering a number of commit-
ments, which were accepted by the Commission. This included a commitment
not to enforce, introduce or change the terms of its agreements with publish-
ers. The Commission adopted a decision in order to make those commitments
legally binding, and as a result did not make a finding as to whether those
contracts infringed EU competition law.

A number of NCAs have ongoing investigations into MFN clauses under both
Article 101 TFEU and Article 102 TFEU. These may provide further insight as to
the extent to which these clauses will be prohibited under EU competition law.

4.3.3

Issues that might arise in the future

116.

7.

It is likely that the provisions of EU competition law regulating the abuse of
dominant position will be of particular interest to those working in the digital
rights litigation field. As noted in the introduction to this Guide, one of the key
features of digital innovation has been the increased prevalence of platforms
and ecosystems. As a result:

a. A single company and/or a single platform may hold a substantial share of a par-
ticular market (such as Google in the case of search engines), which may confer it
a dominant market position; and

b. The use of ecosystems, along with their associated products and services, may
reinforce a dominant market position as it becomes particularly difficult for cus-
tomers to switch platforms.

As explained above, where a particular company holds a dominant position,
the role of EU competition law is to ensure that such a position is not abused.
However, there is an ongoing debate as to what types of conduct implement-
ed by companies in the digital and technology space would constitute an
abuse of a dominant position, and there have, so far, been a limited number
of cases considering this issue. As such, the legal principles in this area will
continue to develop.
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19.

Some of the issues that may require consideration in the future include the
following:

a.

Where a particular platform holds a dominant market position, and there may only
be room in the market for a limited number of other platforms, it will be important
to scrutinize any conduct that may limit the threat of market entry by competitors.
This will assist in protecting competition “for the market” in order to maintain in-
centives to supply goods and services on reasonable conditions and to innovate.

Where a dominant platform sets up a marketplace, it may be necessary to consider
whether competition on that marketplace is free and undistorted, so as to ensure
a level playing field. Particular issues that might arise include:

i. Steps taken by the operator of a platform to prefer some of its users over
others; and

ii. “Self-preferencing” whereby an operator of a platform confers upon it-
self advantages when competing on that platform with other users (for
example, by giving preferential treatment to its own products or services
when they are in competition with those of other users on the platform);

Measures which seek to restrict multihoming or switching may require close scru-
tiny. This may include considering issues relating to data portability (i.e. the ability
of users to transfer data from one platform to another);

Leveraging conduct by the operator of a dominant platform. This might include,
for example, an operator with a dominant position in one market exploiting that
position to enhance its standing in another unrelated market; and

The approach of dominant undertakings to granting access to data might come
under scrutiny, although this is likely to prove controversial for the reasons given
in paragraph 98 - 100 above. For example, questions might arise as to the extent
to which a refusal to grant access to data (or granting access on less favourable
terms) might constitute an abuse of dominant position. Furthermore, it may also
be necessary to consider the extent to which a dominant undertaking may be re-
quired to ensure data interoperability. These issues are similar to those arising in
Microsoft, discussed above.

It must be emphasized that the above list should not be treated as containing
conduct that would amount to an infringement of EU competition law. In-
stead, it intends to identify the types of conduct that might be considered by
competition authorities in the future.



Routes to pursue a suspected
e infringement of EU
competition law

120.

121.

As explained in Section 2.3.1 above, competition law in the EU is enforced by
two principal mechanisms:

a. Public enforcement by competition authorities which are tasked with investi-
gating suspected infringements of competition law and imposing sanctions; and

b. Private enforcement by parties that are affected by such infringements, usually
by way of court proceedings.

As a result, if you are considering taking further action in relation to a suspect-
ed infringement of competition law, this will involve engaging one (or both) of
these methods of enforcement. This section provides a brief overview of each
of those routes, and the steps that might be involved.
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5 1 Public enforcement:
® complaints to a

competition authority

122.

123.

124.

The public enforcement of EU competition law entails either the Commission
or an NCA investigating a suspected infringement of Article 101 TFEU and/or
Article 102 TFEU and imposing sanctions for any breaches it discovers. Any
person can ask the Commission (and, specifically, the Directorate General for
Competition) to investigate a suspected infringement of competition law by
submitting a complaint.>®

The Commission’s website explains that it “encourages citizens and firms to
inform about suspected infringements of competition law”.5¢ There are two
ways to do this:

a. Where a person is directly affected by a practice which they consider amounts
to an infringement of Article 101 TFEU and/or Article 102 TFEU, and they are able
to provide specific information, it is possible to lodge a formal complaint, which
must adhere to certain requirements.

b. Alternatively, a complainant can provide market information in a more general
form that does not involve a formal complaint, and is not subject to the same
requirements. This information can be provided via email or post,’” and should
indicate “your name and address, identify the firms and products concerned and
describe the practice you have observed. This will help the Commission to de-
tect problems in the market and be the starting point for an investigation.”

Further details on the process of submitting a formal complaint to the Com-
mission concerning a suspected infringement of Article 101 TFEU and/or Arti-
cle 102 TFEU is set out below.

Formal complaints to the Commission

125.

Any natural or legal person that can show a “legitimate interest” (which is dis-
cussed further below) is entitled to lodge a complaint to ask the Commission
to investigate and find an infringement of Article 101 TFEU and/or Article 102
TFEU and to require that the infringement be brought to an end.

55 There is a different process involved for making a complaint relating to State aid, which is not covered in this
Guide. Further information can be found at: https://ec.europa.eu/competition/forms/intro_en.html.

56 |bid.

57 The relevant contact details are available online at: https://ec.europa.eu/competition/contacts/electronic_do-
cuments_en.html.
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5.1.1.1 Making a complaint to the Commission

126.

The Commission has issued a Notice (the Complaints Notice) which explains
the process involved in making a formal complaint to the Commission.*® Some
of the key points from the Complaints Notice are summarised below.

Form C

127.

128.

129.

The Commission has also produced a form (entitled “Form C”) to be used for
submitting complaints.*® Form C identifies the details that should be included
in the complaint. By way of summary, the complaint should set out, in as much
detail as possible, the conduct complained of and the reasons that the com-
plaining party considers this constitutes an infringement of competition law.

Generally, any complaint must contain the information required by Form C, al-
though the Commission may dispense with this obligation as regards part of the
information, including documents, where it considers this to be appropriate.

It is important that the complaint is as comprehensive as possible in order to
enable the Commission to properly consider whether to investigate the mat-
ter further. The complaint should ideally be supported by relevant evidence
and, where possible, provide indications as to where the Commission could
obtain other relevant information and documents if they are unavailable to the
complainant.

The need for a “legitimate interest”

130

As noted in paragraph 125 above, formal complaints can only be made by a
natural or legal person who can demonstrate that they have a “legitimate in-
terest”. A complainant could demonstrate this if they operate on the relevant
market or where the conduct complained of is liable to directly and adversely
affect their interests. This would include, for example:¢°

a. Parties to an agreement or practice which is the subject of the complaint;

b. Competitors whose interests have allegedly been damaged as a result of the
behaviour complained of; and/or

c. Consumers whose economic interests are directly and adversely affected, such
as where they are the buyer of goods or services that are the subject of an in-
fringement.

58 See Commission Notice on the handling of complaints by the Commission under Articles 81 and 82 of the
EC Treaty, ©OJ C 101, 27.4.2004, pp.65-77.

% Form C is included as an annex to Commission Regulation (EC) No 773/2004 of 7 April 2004 relating to the
conduct of proceedings by the Commission pursuant to Articles 81 and 82 of the Treaty, OJ L 123, 27.04.204,
pPp.18-24.

80 Further guidance and examples are provided in paragraphs 35 - 40 of the Complaints Notice.
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131.

Furthermore, certain trade associations, consumer associations or other rep-
resentative bodies may also be able to demonstrate a legitimate interest in
order to make a formal complaint.©’

5.1.1.2 Assessment of complaints

The Community interest

132.

133.

A particular point to note about the process of making a complaint to the
Commission is that it has discretion as to whether it will pursue a complaint
and will set priorities as to which cases is most likely to investigate. One of the
ways in which the Commission determines the degree of priority to be applied
to various complaints it receives is to assess the “Community interest” in the
further investigation of a case. If the Commission forms the view that a case
does not display sufficient Community interest to justify further investigation,
it may reject the complaint on that ground.

The Complaints Notice explains that the assessment of the Community in-
terest raised by a complaint depends on the circumstances of each case, and
there are no specific criteria that must be taken into account. Among the cri-
teria that may be relevant are the following:

a. The Commission may reject a complaint on the ground that the complainant
could bring an action before national courts;

b. The Commission may take account of the seriousness of the infringements and
whether their consequences are persistent. This would include considering the
duration and extent of the infringements and their effect on competition within
the EU;

c. The Commission may balance the significance of the infringement, the proba-
bility of establishing its existence and the scope of the investigation required;

d. The Commission may consider that it is not appropriate to investigate a com-
plaint where the practices in question have ceased; and

e. The Commission may also decide that it is not appropriate to investigate a com-
plaint where the undertakings concerned agree to change their conduct in such
a way that it can consider there is no longer a sufficient Community interest to
intervene.

81 To take an example, an association of undertakings may have a legitimate interest in lodging a complaint
regarding conduct concerning its members, provided that: (i) it is entitled to represent the interests of its
members; and (ii) the conduct complained of is liable to adversely affect the interests of its members.
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Assessment under Articles 101 and 102 TFEU

134.

135.

The main part of the assessment of a complaint under Article 101 TFEU and/or
Article 102 TFEU involves two steps:

a. Establishing the facts to prove an infringement of Article 101 TFEU and/or Article
102 TFEU; and

b. The legal assessment of the conduct that is the subject of the complaint.

Where the complaint does not sufficiently substantiate the allegations put
forward, or does not demonstrate an infringement of Article 101 TFEU and/or
Article 102 TFEU, it may be rejected on that ground. It is for this reason that
both the conduct complained of, and the reasons this is considered to consti-
tute an infringement, must be set out in as much detail as possible.

5.1.2

The Commission’s procedures when dealing with complaints

136.

137.

The Commission’s Complaints Notice explains that while it is not obliged to
carry out an investigation on the basis of every complaint submitted in order
to establish whether an infringement has been committed, it will “consider
carefully the factual andlegal issues brought toits attention by the complainant,
in order to assess whether those issues indicate conduct which is liable to
infringe [Articles 101 and 102 TFEU].”

There are a number of stages that the Commission follows when dealing with
complaints:

a. The first stage entails the Commission examining the complaint, and it may col-
lect further information in order to decide what action it may take on the com-
plaint. This may include an informal exchange of views between the Commis-
sion and the complainant with a view to clarifying the factual and legal issues
raised by the complaint. It is possible that the Commission may also give an
initial reaction to the complainant, which would enable them to expand on the
allegations in the light of that reaction;

b. The second stage involves the Commission investigating the case further with a
view to deciding whether it will pursue the complaint as a formal investigation.
If the Commission decides that there are insufficient grounds for acting on the
complaint (including because there is no sufficient Community interest in pur-
suing the case further), it will inform the complainant of the reasons for this and
offer the complainant the opportunity to submit any further comments within
a specified time limit. If the complainant fails to respond within that time limit,
the complaint is deemed to have been withdrawn; and
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139.

140.

c. At the third stage, the Commission reviews all the observations submitted by
the complainant and decides whether to: (i) initiate a formal investigation;? or
(ii) adopt a decision rejecting the complaint.

The Commission is required to take a decision on complaints within a reason-
able time, which depends on the circumstances of each case and in particu-
lar its context, the various procedural steps followed by the Commission, the
conduct of the parties in the course of the procedure, the complexity of the
case, and its importance for the parties involved. Generally, the Commission
will endeavour to inform complainants of the action it proposes to take on a
complaint within four months.

It should be noted that a decision to reject a complaint does not definitely
rule on the question of whether there is an infringement of Article 101 TFEU
and/or Article 102 TFEU. As a result, a national court or NCA is not prevented
from applying Article 101 TFEU and/or Article 102 TFEU to that same conduct,
although it may take into account the assessments made by the Commission
when examining that conduct.

It is possible to appeal a decision to reject a complaint to the General Court of
the European Union.

513

Complaints to NCAs

141.

Itis also worth considering whether the facts of the case would be better dealt
with by way of a complaint to one or more NCAs. The Commission provides
some guidance on this as follows:

If the situation you have encountered is specific and
limited to the country or the area in which you live, or
involves no more than three member States you may
want to contact a national competition authority. The
competition authorities of all EU Member States now apply
the same competition rules as the European Commission
and very often they are well placed to deal with your
problem. If you think that a larger number of Member
States are concerned, you may primarily choose to contact
the European Commission. If you are not sure about the
scope of the problem, do not hesitate to contact either
the European Commission or the national competition
authority because the authorities cooperate among them
and will allocate the case as appropriate.

52 |n the event that the Commission decides to proceed to a formal investigation, the complainant will have
certain procedural rights to participate in some parts of the investigation. Full details can be found in paragra-
phs 64 - 65 of the Complaints Notice.
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142.

Further guidance on whether to approach an NCA or the Commission is pro-
vided in paragraphs 19-25 of the Complaints Notice.

51.4

Advantages and disadvantages of pursuing a
suspected infringement of competition law by
way of public enforcement

143.

144.

The main advantage of pursuing a complaint to the Commission or an NCA is
that is likely to be less costly than pursuing litigation in respect of an infringe-
ment of competition law. If the Commission or an NCA agrees to investigate
a complaint further, it will bear the burden of the investigation, and the com-
plainant may still be able to participate in certain parts of the procedure. This
route might be particularly attractive given that, depending on the relevant
principles in a Member State, litigation may involve potential liability for the
Defendants’ costs in the event a claim was unsuccessful.

Some of the disadvantages of public enforcement include the following:

As noted above, the Commission and NCAs cannot investigate all complaints
brought to them, and instead will set priorities for the complaints they will in-
vestigate. Generally, the Commission will focus on enforcing the EU competition
rules in cases in which it is well-placed to act, in particular by concentrating its
resources on the most serious infringements. It will also focus on those cases in
which the Commission should act with a view to defining EU competition policy
and/or ensuring the coherent application of Articles 101and 102 TFEU. As a result,
there is no certainty that a complaint will be investigated by the Commission or
an NCA;

The costs incurred in making a complaint and/or participating in the complaint
process will not be recoverable; and

An investigation by the Commission or an NCA will not result in any remedy for
the complainant individually, such as damages for any losses suffered. Such a
remedy would need to be pursued by a private enforcement route (i.e. litigation).
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5.2

Private enforcement:
litigating breaches of
competition law

145.

146.

147.

148.

The alternative to a public enforcement route in addressing a potential breach
of EU competition law is to pursue private enforcement, by way of litigation.
All national courts of the EU member states are empowered to apply Article
101 TFEU and Article 102 TFEU in their entirety.

Litigation before national courts may take one or more of the following forms,
depending on the legal system of a particular Member State:

a. An action for damages for losses suffered as a result of an infringement of Arti-
cle 101 TFEU and/or Article 102 TFEU;

b. An action for aninjunction to restrain an ongoing or anticipated breach of Article
101 TFEU and/or Article 102 TFEU; and/or

c. An action for a declaration, for example that a particular contract or contractual
clause is void because it infringes of Article 101 TFEU and/or Article 102 TFEU.

As explained in paragraph 43 above, there are broadly two types of competi-
tion law claims:

a. “Follow on” actions, which are based on a decision adopted by the Commission
or an NCA which finds an infringement of competition law. In essence, a claim-
ant would rely on that decision as proof that an infringement of competition law
has occurred, and seek damages for the losses suffered as a result; and

b. “Standalone” actions, whereby a claimant alleges, and must prove, both the ex-
istence of an infringement of competition law, and the losses suffered as a result.

In some Member States, it is possible to bring an action on behalf of a class of
claimants (known as a “collective action”) seeking damages for losses suffered
as a result of an infringement of Article 101 TFEU and/or Article 102 TFEU.
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5.2.1 Advantages and disadvantages of pursuing a
suspected infringement of competition law by
way of private enforcement

149. A key benefit of pursuing litigation as opposed to a complaint to a competition
authority is that the national court will be bound to adjudicate on the case,
whereas the Commission or NCAs are not able to investigate all complaints.
Furthermore, if the claimant is successful it may receive a personal remedy,
which would not be the case with a complaint to a competition authority.

150. There are important drawbacks to litigation:

a. It can be a costly and lengthy process. In particular, if a claim were to fail it is
possible that the court may order the claimant to bear some or all of the Defen-
dants’ costs. On the other hand, if the Claimant were successful it may be able
to recover some of its costs; and

b. If the claim is brought on a “standalone” basis, the Claimant will bear the burden
of proving an infringement of competition law. This can be particularly difficult if
the Claimant does not have a way of accessing the evidence necessary to prove
the infringement, and instead may need to seek disclosure from other persons.
The extent to which such disclosure may be available will depend on the legal
rules in each Member State.
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Broader engagement with
O competition law issues in the
digital and technology sectors

151.

152.

It is also important to bear in mind that becoming involved in competition
law issues concerning the digital and technology sectors does not solely en-
tail acting in respect of specific infringements. Instead, there are a number of
opportunities to become involved in policy advocacy on such issues. There
are ongoing debates as to how competition law should apply to the digital
and technology sectors, and there have been a great number of recent con-
sultations on issues arising in this area. For example, both the European Com-
mission and the UK’'s Competition and Markets Authority have recently run
consultations on particular pieces of legislation which may have an impact on
the technology/digital sectors, and in addition have sought views on more
general issues relating to these sectors.

There are broadly three types of enquiry that might present opportunities for
contributions by persons working in the digital and technology sectors:

a. Consultations on specific pieces of legislation that would impact on the digi-
tal and technology sectors. For example, the European Commission has recently
conducted a review of its rules relating to vertical agreements, which included
detailed consideration of how these should apply in relation to a number of mat-
ters relating to e-commerce, such as restrictions on online sales and advertising;®*

b. A number of competition authorities, including the European Commission and
the UK’s Competition and Markets Authority, have published reports, or com-
missioned studies into how competition rules should be adapted to take ac-
count of the specific features of the digital and technology sectors;® and

c. Competition authorities often conduct market studies or investigations in or-
der to determine whether competition is functioning effectively. Some of these
may touch on issues relating to the digital and technology sectors. For exam-
ple, the Commission recently conducted an e-commerce sector enquiry which
identified a number of types of conduct that may give rise to restrictions of
competition.®® This resulted in a number of subsequent investigations into re-
strictions of online sales and advertising. Similarly, the UK's Competition and
Markets Authority is carrying out a market study into online platforms and the
digital advertising market in the UK.®¢

63 Details of this consultation can be found online at: https://ec.europa.eu/competition/consultations/2018
vber/index_en.html and https://ec.europa.eu/info/law/better-requlation/initiatives/ares-2018-5068981/pu-
blic-consultation_en.

84 See note 1 above and note 67 below.

85 Further details can be found at: https://ec.europa.eu/competition/antitrust/sector_inquiries_e_commerce.html.
8¢ Further details can be found at: https://www.gov.uk/cma-cases/online-platforms-and-digital-adverti-
sing-market-study.
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153.

Those involved in digital rights issues would have a valuable role to play in sub-
mitting evidence to enquiries and/or being involved in discussions in this area
more generally as their expertise will help to inform these policy debates. One
of the main ways to identify opportunities to contribute in this way is to check
the websites of the main authorities for calls for evidence/consultations. For
example, the European Commission publishes its current open consultations
on a specific page on its website.®”

87 https://ec.europa.eu/competition/consultations/open.html.

57


https://ec.europa.eu/competition/consultations/open.html

® Further resources

This list is intended to identify some of the main resources concerning this area
to assist the reader in finding out more on the subject. It is not intended to be
comprehensive.

Books

Websites

Bellamy and Child’s European Union Law of Competition (8th Edition, OUP, 2018).
Richard Whish and David Bailey, Competition Law (9th Edition, OUP, 2018).

Jones & Sufrin’s EU Competition Law: Text, Cases and Materials (7th Edition,
OUP, 2019).

The Commission’s Directorate General for Competition - https://ec.europa.eu/
competition/index_en.html.

The European Competition Network - https://ec.europa.eu/competition/ecn/
index_en.html.

The OECD’s website has a section on Digital Economy, Innovation and Com-
petition - https:/www.oecd.org/daf/competition/digital-economy-innova-
tion-and-competition.htm.

Reports and other documents

Unlocking digital competition: Report of the Digital Competition Expert Pan-
el - https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/785547/unlocking_digital competition_fur-
man_review_web.pdf.

Competition policy for the digital era: A report by Jacques Crémer, Yves-Alex-
andre de Montjoye and Heike Schweitzer - https://ec.europa.eu/competition/
publications/reports/kd0419345enn.pdf.

Common Understanding of G7 Competition Authorities on “Competition and the
Digital Economy” - https:/www.ftc.gov/system/files/attachments/press-re-
leases/ftc-chairman-supports-common-understanding-g7-competition-author-
ities-competition-digital-economy/g7_common_understanding_7-5-19.pdf.
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The UK Competition and Markets Authority’s Digital Markets Strate-

gy - https:/assets.publishing.service.gov.uk/government/uploads/

system/uploads/attachment_data/file/814709/cma_digital_strate-
gy_2019.pdf.

Note by the UNCTAD Secretariat, Competition issues in the digital
economy - https://unctad.org/meetings/en/SessionalDocuments/ci-
clpd54_en.pdf.

Stigler Committee on Digital Platforms: Final Report - https://research.

chicagobooth.edu/-/media/research/stigler/pdfs/digital-platforms--
-committee-report---stigler-center.pdf?la=en&hash=2D23583FF8BC-

C560B7FEF7A81ETIF95CIDDC5225E.
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About the Digital
Freedom Fund

The Digital Freedom Fund supports strategic litigation to advance digital rights
in Europe. With a view to enabling people to exercise their human rights in dig-
ital and networked spaces, DFF provides financial support for strategic cases,
seeks to catalyse collaboration between digital rights activists, and supports
capacity building of digital rights litigators. DFF also helps connect litigators
with pro bono support for their litigation projects. To read more about DFF's
work, visit: www.digitalfreedomfund.org.

This Guide was made possible thanks to the support of the NetGain Partnership.
DFF receives organisational support from Open Society Foundations, Luminate,
Adessium Foundation, Ford Foundation and Fondation Nicolas Puech.
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